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LINCOLN COUNTY WATER PLAN

PREFACE


The primary purpose of this water plan is to identify and evaluate the options available for meeting addressing water needs and uses over the next forty years.     ****** Water is the most important resource next to air.  Therefore, there is concern in Lincoln County about both the quantity and quality of available water.  Any future economic development of population growth will require securing enough water for those purposes, as well as sustaining present needs without impairing current uses or destroying the resource.


The County has several drainage basins and has varied land forms, geology, soils, vegetation, climates, land uses and demographics.  This mosaic presents a major problem to establishing a rigid water plan for the entire County.  It is not the desire of the County Commission nor the vast majority of County residents for the County to establish a “zoning” document that dictates how private right owners are to manage water.  The long term goal of this plan is to:  1)  Provide the information necessary for individuals and county government to make wise decisions on water use;  2) protect existing water right holders from the restrictions on the use or loss of their rights; and  3) Provide for the future water needs of Lincoln County.


Obviously, in a water scarce area an area where historic water replenishment is limited, water issues have always been and will continue to be of primary concern to area residents.  The Llimited surface and groundwater supplies levels, court decrees, interstate compacts, and declared underground water basins limit and regulate the use of this most essential primary resource.  Further existing restrictions to the use of available water, are existing and potential deterioration of water quality by upstream or adjacent users causes concern for allocation to the common good and to meet state water law.


Lincoln County Commissioners initiated this Plan to ensure the rational use of long term water supplies, to coordinate the timely construction of appropriate appropriate water projects, and to encourage water conservation throughout the County.


The Plan is premised upon the following assumptions:

1. Each area of the county is intrinsically valuable.

2. The citizens of the county are interested in controlling their water future rather than being controlled by it.

3. The citizens of the county are aware of the resource limitation.
4. Our traditional and fundamental prior appropriation system of water law shall be maintained and the property rights associated with same.
OBJECTIVE


The origin of all natural water supplies is rainfall or snowfall which runs off as surface water or infiltrates to form ground water.  In Lincoln County, extensive ground water pumping could reduce surface water supplies as well as the inverse.  This reduction of surface flows can impact local water ajudication and rights, existing and future interstate and international water compacts and existing and future inter-regional and inter-basin agreements within New Mexico.  In order to reduce these consequences, local water rights should be assessed and protected prior to furtherand developed development to the fullest extent employing a strong conservation ethic.  Future water development should not be scrutinized overly restricted, in light of impairment to existing sources, and if interstate or inter-basin restrictions become a limiting factor,. alternative solutions should be developed.  This is one goal of the Water Plan.


Local competition for water among agricultural, industrial and municipal interests should not restrict growth potential of any area.  Therefore, this Water Plan gives equal priority to all local uses and only considers the reduction of one use to benefit another when all other options are exhausted and property rights in water and the impact to that interest is made whole.  Consequently, another goal of this plan is to increase public awareness of the importance and need for local planning of long term water resources.  Based on the existing surface and ground water supplies in Lincoln County, this plan evaluates existing and future water uses and needs on a sub-area (local) basis and recommends actions to address the water problems of each sub-area.  Using these results, local communities should develop greater understanding of their individual problems and potential solutions so that local water plans may be developed in accordance with this plan.


Precipitation, surface water and recharged groundwater are the only renewable components of the water resource system.  Groundwater in a topographically closed basin (with no stream flowing in or out) is a finite resource; in a tributary (with a stream flowing in or out) aquifer, groundwater use will eventually affect the surface flow system.  Therefore, this Plan has evaluated a number of potential surface water storage and development projects.


This Plan is intended to expand upon water planning efforts of others by providing some insight into localized water issues and needs, and to reinforce the need for such projects using local criteria and concerns.


Therefore, this Water Plan is expected to guide water management in the county by identifying actual and potential critical water deficiency conditions and available supplies to meet these deficiencies.  Proper water resource management will only be possible if the magnitude and location of water needs are well understood and planned for in advance of critical needs!


Current levels of water use and projected future requirements are based on available data.  The results of previous planning efforts as included in this plan may not be sufficiently reliable because of a lack of specific data or inadequate computer or other types of modeling as technology progresses.  Only detailed localized modeling an analysis , which should be a natural and continuing follow-up to this effort, will answer the difficult localized questions.


****Water  is the most important resource next to air.  Therefore, there is concern in Lincoln County about both the quantity and quality of available water.  Any future economic development of population growth will require securing enough water for those purposes, as well as sustaining present needs without impairing current uses or destroying the resource.

The County has several drainage basins and has varied land forms, geology, soils, vegetation, climates, land uses and demographics.  This mosaic presents a major problem to establishing a rigid water plan for the entire County.  It is not the desire of the County Commission nor the vast majority of County residents for the County to establish a “zoning” document that dictates how private right owners are to manage water.  The long term goal of this plan is to:  1)  Provide the information necessary for individuals and county government to make wise decisions on water use; 2) protect existing water right holders from the restrictions on the use or loss of their rights; and 3) Provide for the future water needs of Lincoln County.

Part I of the Lincoln County Water Plan addresses the needs and concerns of the citizens.  The primary goal is to insure that the citizens of Lincoln County are given the best opportunity for individual and local control of their resources.


There are two underlying legal principles that are the foundation of Part I.  They are:  1)  Lincoln County recognizes the principle of prior appropriation and the New Mexico State Water Laws as they exist at the time this plan is adopted; and 2) The citizens of Lincoln County deny any Federal claim to water or reserved water other than what is allowed under guidelines established in U.S. vs. New Mexico.


The recognition of water rights as a basic property right is a key element in understanding the Lincoln County Water Plan.  No attempt has been made to dictate how or where water is beneficially used.  The jurisdiction over the transfer and use of water is constitutionally vested in the State Engineer and Interstate Stream Commission.


Once a water right is recognized as a basic property right, the protection of its quality and quantity becomes the responsibility of the owner, neighboring property owners, and government.  The owner has an immediate interest in not contaminating or diminishing the quantity of water available for their own use.  Neighboring property owners are also responsible for not contaminating or damaging the availability of the common water source.  Strict liability is the desired governing force and every effort should be made to keep “Government” as a third party enforcer out of the process or regulation.  This does not mean that government has no role.  The value of water, if left to market forces, will insure that its quality, availability and application to best use will be protected.  Federal, State and County governments should be equally involved in insuring that no individual’s rights are violated, and its residents are educated as its availability.


Conservation of water is one of the major items covered in Part II.  Being more efficient with the water we use has no rewards under the law of prior appropriation.  The discontinuance of use, by conserving, subjects the water right owner to forfeiture of their right.  This is one reason for proposing the development of Water Banks.  This feature will allow county residents to “invest” water rights not being used into a water marketing entity.  The creation of a water bank will require State Legislation and therefore is a future project.


Because the cost in time and money in acquiring information is often the reason bad resource use decisions are made, the Water Plan aims to establish a central information source.  A primary duty will be to gather and distribute information to the public.

CHAPTER I

LEGAL FRAMEWORK FOR THE LINCOLN COUNTY

WATER PLAN

A. Water Law

A.1  State Law


Water Law in New Mexico is administered at a number of different levels.  Local government control dates back to the 16th Century, when community irrigation ditches provided the only sanctioned public means for organizing and distributing surface water.  State Law continues to recognize these ditch associations (“Acequias”) as political subdivisions of the state, along with more recent entities such as irrigation districts, conservancy districts, soil and water conservation districts, water and sanitary districts, and drainage districts.  The statutory powers of these organizations range from the acequias, which are the least powerful, to conservancy districts, which can levy taxes, acquire water rights, determine water uses, and arrange exchange agreements.


New Mexico municipalities and counties have each been delegated land use planning authority by the state for lands within their jurisdiction; an authority which extends specifically to the reasonable planning and regulation of water within that jurisdiction.  Therefore, within the county there exists the possibility of creation of local entities who could regulate water use. 


State water rights are themselves always subject to overriding apportionments of water by interstate compact or Supreme Court decree.  In addition, direct federal claims to water can supersede state-created rights under certain circumstances.


Two new terms have entered New Mexico water law phraseology in recent years.  “Public Welfare” and “Conservation” were found by the U.S. Supreme Court to be legitimate criteria in a state’s efforts to control interstate water.  Although no one has specifically defined the terms or the factors which go into their determination, they have been widely accepted and incorporated into state water legislation.  Depending upon the particular interpretation adopted by New Mexico, the addition of the “public welfare” criteria could offer vast new possibilities for regulation, acquisition, and transfer of water rights by public bodies.


On the other hand, the addition of the term “conservation” to New Mexico water law owed more to the Supreme Court’s language than to any concern for local issues.  Conservation is a concept primarily aimed at protecting a limited resource for future use.  Without specifically using that term, much of New Mexico’s existing water law is already directed toward this end.  By refusing to recognize “waste” of water as a beneficial use, and by focusing on “consumptive use’ of water through “return flow” credits, state law tries to leave no room in its water rights allotments for savings through “conservation”.  It is unclear how far local regulation could intrude on the balances already struck by existing water law.  For example, recent amendments to state law allow municipalities, associations and conservancy districts to appropriate water for legitimate anticipated needs up to 40 years into the future without fear of losing the right because of failure to put the water to beneficial use.  The statute allows these entities to “conserve” sufficient water to cover projected needs for a reasonable time.


The New Mexico Constitution, as interpreted by the Courts and administered by the State Engineer, commits the state to fundamental law of “prior Appropriation”.  Thus, under purely New Mexico law, a water right may be granted for beneficial use, provided that the new appropriation does not impair any previously existing right.  However, that single state law is constrained by superior federal and/or international law.  In addition, New Mexico water law differs in important particulars from one local area to another, as well as from one use to another, even within the boundaries of the County.

B. OPPORTUNITIES AND CONSTRAINTS

B.1
  Declared Water Basins  (underground)


  Upper Hondo Basin

        Tularosa Basin

         Pecos Roswell Basin

         In addition to these the above primary constraints, areas which are “mining” their groundwater may soon be faced with additional obstacles.  As When water levels decline and pumping depths increase, more and more holders of existing rights will find the cost of pumping greater than the economic return from the beneficial use of that water.  In some areas of the state, the State Engineer has set a depth to which all rights in the basin will be protected and below which, presumably, only public entities can afford to pump.  However, no such formal policy has been set within the County.  

B.2  Undeclared Basin


  Outside of the declared basins, no permit is required from the State Engineer in order to appropriate groundwater, unless the water is to be exported out of the state.  However, water in these undeclared regions is still public water and subject to the general doctrine of prior appropriation.  It shall be noted, however, that the Upper Hondo Basin is a closed basin and there will be no new appropriations in that basin. Private parties may obtain right to it the undeclared regions only by applying the water to beneficial use.  Public entities, on the other hand, might acquire rights to the water now, but postpone the application of it to beneficial use by up to the 40-year planning period authorized by the state, provided that a projected need can be demonstrated. 

CHAPTER II

WATER DEVELOPMENT ALTERNATIVES

A. Future Water Supplies

A.1
      Groundwater


       At greater depths, all most of the basins have additional water.  However, in the typical situation, water quality is diminished with depth in an aquifer and extensive treatment, similar to that required for surface water reuse, may be necessary.

             Underground water basins may be administratively considered to be fully appropriated, even though they contain extensive groundwater supplies.  In order to verify the potential for additional water, new exploration holes, wells and pump tests will have to be performed.  With time, as new drilling takes place and the aquifers are better defined, the veracity of this assumption can be determined.

             Therefore, the groundwater supply available for the future may be well beyond the expected demands.  The only In such a case, the only restriction to water use would be the location of demand as compared to the convenientce of location of highly productive surface reservoirs or well locations.

A.2     Surface Water


      The only restriction to appropriation, development and beneficial use of any additional surface water will be avoidance of impairment of existing rights, observance of interstate compact conditions, and protection of historic custom culture and lifestyle of acequias and senior water right holders along with historic water quality and environmental values.

[ … the following to be filled in as information becomes available:  Any suggestions for additions would be appreciated … ]

B. EXISTING WATER PROJECTS

· USGS Survey

· SNL surveys

· SNL UHWADSM

      B.1       SURFACE WATER IRRIGATION

      B.2       EXISTING SURFACE WATER STORAGE SITES 

[Name, location, owner, volume, surface area, evaporation. ]
      B.3       USE OF WELLS & LOCATIONS

C. NEW PROJECTS

      C.1      PROJECT DEVELOPMENT

      C.2      DAM SITES

      C.3      GROUNDWATER PROJECTS

      C.4      COST ESTIMATES

    C.5      ADMINISTRATIVE FINANCING ISSUES

    C.6      ALTERNATIVE FINANCING METHODS


By their very nature, water projects are essential to development and operation of residential, municipal, agricultural and industrial activities.  Because large amounts of capital are required to construct water projects, various alternate methods of financing are required.  Some of the methods are as follows:

1. Debt financing using either general obligation (good credit, low interest rate) or revenue (more risk, higher interest rate) bonds.

2. Economic Devlopment Fund grants and loans available from the state as general obligation bonds or revenue bonds using the loan payment as the revenue source.  Or the legislature could appropriate the money from the general funds tax surpluses: sales, gross receipts, or user taxes or severance taxes.  Alternatively, the State could use these funds buy local government bonds for a specific project.  Another alternative is for the state to use these funds to construct the project and then sell or lease it to the local government over a period long enough to make it affordable to the local government.
3. The State can establish bond banks to buy local bond issues which would otherwise be economically inefficient because of their size.
4. The State legislature can provide for a state or local authority to issue its own bonds, make loans or grants or even build projects.  Also, local agencies would join together to form a limited power quasi-government agency which can also issue its own debt instruments.
5. Yet another option for funding water projects is a state bond guarantee fund which would approve all local bond issues and guarantee their repayment.
       Obviously, many of these organizational and funding sources are already available to the area.  When a specific project is selected for development, the appropriate organization should then be identified.

       Multi-source funding of water projects is a very popular means of project financing.  Innovative methods of combining federal, state and local funds within the fiscal responsibility of each agency should always be investigated when individual projects are being planned.

D. ENVIRONMENTAL CONCERNS

      D.1       RIPARIAN & WILDLIFE


Although not strictly regulated by the State Engineer’s Office, fish, wildlife and riparian requirements are a major concern of federal agencies, including the U.S. Bureau of Reclamation.  If in stream flow requirements are specified by the U.S. Fish and Wildlife Service to protect Threatened and Endangered Species, which appear to be greater than the historic flow, the existing uses may have to be curtailed further evaluated and the federal governing body is required to compensate for current use losses.
     D.2      RESERVOIR MITIGATION


Obviously, an upstream reservoir which stores flood flows and augments low flows to meet downstream flow requirements is a desirable objective.  These reservoir storages dedicated to low flow augmentation should be financed by all parties who will benefit.  Allocating costs for a multi-purpose reservoir will be extremely complex and will require much negotiation.


In spite of all these problems, the environmental concerns are important and federally mandated.  Therefore, they cannot and should not be minimized to any extent.  The benefits derived, not only to individual fish species, but to the fluvial and riparian ecosystems will far exceed the cost.  In this context, it is important to recognize that periodic flooding of riparian areas is part of the natural order, and the respective ???????????????????????????????????? cottonwood regeneration.  Therefore, any reservoir project should not eliminate all downstream flooding because, under these conditions, the riparian ecosystem may suffer.  Also, periodic scour of benthic deposits may be necessary for the well-being of the fluvial ecosystem.
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